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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 37 CFR 
1.17(e), was filed in this application after final rejection. Since this application is eligible for continued 
examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) has been timely paid, the 
finality of the previous Office action has been withdrawn pursuant to 37 CFR 1.114. Applicants 
submission filed on March 29, 2007 has been entered. 

Response to Amendment 

2. The Amendment submitted on March 29, 2007, has been entered. Claims 2, 4, 9 - 12, 15, 17 - 
32, 34, and 35 have been cancelled. Claims 1 and 33 have been amended and claims 38 - 40 have been 
added. Therefore, the pending claims are 1, 3, 5 - 8, 13, 14, 16, 33, and 36 - 40. Claims 5 - 8 and 13 are 
withdrawn from consideration as being drawn to a nonelected invention. 

3. The cancellation of claims 10-12 renders moot the rejection of those claims set forth in the 
previous Office Action. 

4. The amendment to claims 1 and 33 is sufficient to overcome the 35 USC 1 12 1 st paragraph 
rejection since the applicant has removed the limitation that x does not equal y from the claim. 

Claim Rejections - 35 USC § 102 

5. The text of those sections of Title 35, U.S. Code not included in this action can be found in a 
prior Office action. 

6. Claims 1, 3, 14, 16, 33, 35, and 38 - 40 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Love, III et al. (2004/0229538 Al). 

Love, III et al. discloses a woven fabric made from at least 50% of synthetic fiber components 
(abstract). The woven fabric can include synthetic fibers, blends of two or more synthetic fibers, and 
blends of synthetic and natural fibers (paragraph 14). The yarns can be made from spun or filament 



Application/Control Number: 10/696,683 Page 3 

Art Unit: 1771 

yarns, or combinations thereof (paragraph 14). Further, the fabric can have a weave construction 
including plain weave, satin weave, or twill weave fabrics (paragraph 15). The examples teach 
combining polyester spun yarns in the warp direction with polyester filament yarns in the filling direction 
(paragraph 58). Also, the spun yarns can include a blend of natural staple fibers with synthetic staple 
fibers (paragraph 165). Thus, the spun yarns are made of natural fibers. Further, the examples include 
fabrics made with a 2 x 1 twill weave construction (paragraph 165). Thus, claims 1, 3, 14, 16, 33, 35 and 
38-40 are anticipated. 

Claim Rejections - 35 USC § 103 

7. The text of those sections of Title 35, U.S. Code not included in this action can be found in a 
prior Office action. 

8. Claims 36 and 37 are rejected under 35 U.S.C. 103(a) as being unpatentable over Love, III et al. 
for the reasons of record. - 

9. Claims 1, 3, 14, 16, 33, and 35 - 40 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Collier in view of Lovingood (2003/0190853). 

The features of Collier and Lovingood have been set forth in the previous Office Action. While 
Collier discloses a multicolor woven 2x2 twill fabric comprising spun warp yarns and synthetic 
multifilament filling yarns, Collier fails to teach using a2xl,3xl,or4xl twill structure. 

Lovingood is drawn to woven fabrics made from warp and weft yarns of different composition 
which dye to produce a desired visual pattern (abstract). Lovingood discloses that the woven fabric can 
be produced with various weave patterns including 2 x 1 twill and 3 x 1 twill fabrics (paragraph 29). 
Therefore, it would have been obvious to one having ordinary skill in the art to use a 2 x 1 or 3 x 1 twill 
structure as disclosed by Lovingood, to produce a different visual effect in the fabric of Collier since 
Collier discloses that different weave patterns can be used to create different designs in the fabric. 
Therefore, claims 1, 3, 9, 10, 12, 14, 16, 33, 35 and 38 - 40 are rejected. 
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Further, it would have been obvious to one having ordinary skill in the art to choose a 2 x 1, 3 x 

I, or 4 x 1 twill weave pattern instead of a 2 x 2 twill pattern to modify the appearance and texture of the 
fabric. Further, one of ordinary skill in the art would be motivated to increase the float length to a 3 x 1 
or 4 x 1 float structure to have longer floats on the surface of the fabric and produce a smoother surface 
structure in the finished product. Thus, claims 36 and 37 are rejected. 

10. Claims 1, 3, 14, 16, 33, and 35 - 40 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Heiman in view of Fairchild's Dictionary of Textiles (Tortora, Phyllis. 7 th edition. Fairchild 
Publications, New York. 2003. p 596). 

Heiman discloses a woven fabric having warp and weft yarns wherein the warp yarn comprise 
spun cotton yarns and the filling yarns comprise continuous filament polyester yarns (column 3, lines 43 - 
55). However, Heiman fails to teach using a twill pattern with warp floats in the woven fabric. 
Fairchild's discloses that twill weaves are a basic twill characterized by yarns that float over or under at 
least two consecutive picks (definition). The smallest repeat for a twill weave is a 2/1 twill structure 
(definition). Further, the twill weave is used to produce a strong, durable, firm fabric (definition). Thus, 
it would have been obvious to one having ordinary skill in the art to substitute a 2/1 twill weave for the 
plain weave structure disclosed by Heiman since twill weaves are a commonly known weave structure 
which is known to produce a strong, durable fabric. It would be within the level of ordinary skill in the 
art to choose the fabric design, i.e., 2x1, 3x1, or 4x1 twill pattern based on the desired appearance and 
end use of the fabric. Thus, claims 1, 3, 14, 16, 33, and 35 - 40 are rejected. 

Double Patenting 

II. Claims 1, 3, 14, 16, 33, and 35 - 37 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1 - 21 of U.S. Patent No. 5,495,874 in view of 
Fairchild's Dictionary of Textiles for the reasons of record. 

Response to Arguments 
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12. Applicant's arguments filed March 29, 2007 have been fully considered but they are not 
persuasive. The applicant argues that Love, III et al. fails to teach spun yarns made of natural fibers 
(response, pages 8 - 9). However, as acknowledge by the applicant, Love, in et al. discloses spun yarns 
made of blends of natural and synthetic fibers. Thus, Love, III et ah discloses spun yarns made of natural 
fibers. Thus, the rejection is maintained. 

13. Further, the applicant argues that there is no clear motivation to combine Collier and Lovingood 
to produce a woven fabric with 2x1, 3x1, or 4x1 twill patterns. Applicant argues that Collier is drawn 
to weave patterns with a balanced number of warp yarns and weft yarns on the fabrics surface (response, 
pages 10-13). First, it is noted that Collier states that the invention described in the patent can include a 
wide variety of changes and modifications to the preferred embodiments (column 10, lines 24 - 30). 
Thus, the invention is not limited to the specific embodiments, but can be modified. Further, Collier 
teaches that the method of using different types of fibers woven together, wherein the different yarns dye 
differently is a low cost method of producing a multi-colored fabric, that can be used to provide a wide 
variety of fabrics and visual effects for bed linens and table linens (column 10, lines 8 - 25). Thus, the 
preferred embodiment of Collier, i.e., a woven fabric with a balanced number of warp and weft yarns on 
the fabric surface, is not taught to the complete exclusion of other woven fabric patterns. In fact, Collier 
has provided sufficient suggestion that the purpose of the invention is to produce various multi-colored 
patterns with various designs. Further, Lovingood is drawn to multi-colored fabrics similar to Collier, 
with a different type of yarn in the warp direction than the weft direction. Lovingood discloses that 
various weave patterns, without limitations, such as 2 x 1 and 3 x 1 twill fabrics, can be used to produce 
multi-colored woven fabrics. Therefore, Lovingood teaches that a twill pattern produces a desired multi- 
colored fabric pattern that can be used to make multi-colored woven fabrics. Thus, the references provide 
sufficient teaching and suggestion that using different weave pattern in multi-colored fabrics is desired 
and obvious to one with ordinary skill in the art. 
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Additionally, the applicant argues that the motivation in the present invention to use a twill 
pattern is to produce a desire surface texture (response, page 1 1) while the prior art references are 
concerned with color designs. However, the fact that applicant has recognized another advantage which 
would flow naturally from following the suggestion of the prior art cannot be the basis for patentability 
when the differences would otherwise be obvious. See Ex parte Obiaya, 227 USPQ 58, 60 (Bd. Pat. App. 
& Inter. 1985). 

Additionally, the applicant argues that Lovingood is attempting to create a different woven fabric 
than Collier and cannot be combined with Collier (response, page 12). However, the fact that Lovingood 
is directly comparing their fabric to the Collier fabric it shows that the two inventions are related. In fact, 
Lovingood teaches that the only differences between the two inventions are the fact that Collier does not 
use microfibers or a single dye step. Thus, the weave structure and weave patterns which can be used to 
produce the woven fabrics of collier and Lovingood are similar. Further, Lovingood is relied on for what 
it teaches about the weave structure of multi-colored fabrics in general, i.e., that various weave pattern, 
without limitation can be used to make a multi-colored woven fabric, particularly a 2 x 1 twill and a 3 x 1 
twill. 

Finally, the applicant argues that Collier teaches that the fabric may be patterned to introduce 
variations from the ground cloth, and would therefore, not teach a warp float which repeats along 
substantially the entire length of the warp yarns (response, page 12). However, Collier teaches that the 
weave pattern may be patterned at intervals to introduce variations into the fabric. First, this is optional 
and as shown in the figures and examples, the woven fabric is made with a single weave pattern and not 
multiple patterns. Second, substantially is interpreted as requiring more than 50% of the weave pattern. 
Thus, a small amount of pattern variation in the fabric is not excluded by the claim. Thus, the rejection is 
maintained. 



/ 
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The applicant argues that it would not be obvious to one having ordinary skill in the art to use 
other known weave patterns in Heiman since Heiman teaches that a plain weave pattern is the preferred 
weave pattern (response, pages 13-15). It is noted that while Heiman teaches that a plain weave is the 
preferred weave pattern, Heiman does not explicitly exclude using other known weave patterns to 
produce the woven fabric. In fact, the woven fabric claimed in Heiman is not limited to w plain weave 
fabric. Instead the claims are limited to a woven fabric made from a specific combination of warp and 
weft yarns, particularly warp yarns made from spun yarns and filling yarns made from continuous 
filament yarns. Thus, the critical portion of Heiman's invention in the combination of warp yarns made 
from spun yarns and filling yarns made from continuous filament yarns. Further, in the background 
Heiman discloses that known sheeting materials have a relatively short usable life due to the laundering 
process (column 1, lines 22 - 28). And that it is desired for the durability of the these sheeting fabrics to 
improve (column 1, lines. 30 - 50). 

The weaving art has many well known weaving patterns including plain weave and twill weave 
patterns. The fabric patterns have been around for thousand of years. One with ordinary skill in the 
weaving art would have a detailed understanding of how different weave patterns will influence the 
general properties of a woven fabric. Further, one of ordinary skill in the art would understand that a 
woven fabric can be easily modified by changing to easily influence some properties without changing 
the type of materials or the amount of materials which are needed to make a woven fabric. And as shown 
by Tortora, it is well known how using a twill weave in a woven fabric will influence the general strength 
and durability properties of the woven fabric. Thus, it would have been within the general skill level of 
the weaving art to chosen the known twill weave pattern for the general weave pattern of Heiman to 
produce a fabric which are strong and durable. These modifications would require minimal 
experimentation to modify a plain weave fabric into a twill weave fabric, with a high expectation of 
success since twill weave fabrics are well known in the art. 
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Further, the applicant argues that one of ordinary skill in the art would not be motivated to choose 
a 2 x 1 or 3 x 1 pattern over a 2 x 2 pattern which Tortora states is one of the most popular patterns in 
men's clothing. However, the description of Tortora is not limited to men's clothing and the invention of 
Heiman is not limited to men's clothing. Further, Tortora also teaches other twill patterns such as a 2 x 1 
twill pattern are known. Thus, one of ordinary skill in the art would be motivated to choose the twill 
pattern, as the weave pattern, which provides the best properties, i.e., improved durability and strength, 
while also producing the most desired feel and comfort to the user. Therefore, the rejection is maintained. 

With regards to the double patenting rejection, the applicant argues that according to MPEP § 
1504.06 a double patenting rejection cannot be applied if the patent is issued more than one year before 
the filing date of the application. However, this section, and the entire chapter, are drawn to examination 
of design applications and do not have bearing on the examination of utility applications, which is what is 
presently filed. Therefore, the double patenting rejection is proper. 

Further, with regards to the double patenting rejection itself, it is noted that the claims of Heiman 
do not recite any limitations specific to the pattern used to make the woven fabric, but instead recite a 
general woven fabric. And for the reasons set forth above, it would have been obvious to one having 
ordinary skill in the art to have chosen a known weave patterns, i.e., a twill pattern which produced a 
strong and durable fabric, as the weave pattern of the woven fabric claimed in Heiman. Thus, the 
rejection is maintained. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to Jenna-Leigh Befumo whose telephone number is (571) 272-1472. The examiner can 
normally be reached on Monday - Friday (8:00 - 5:30). 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, Terrel 
Morris can be reached on (571) 272-1478. The fax phone number for the organization where this 
application or proceeding is assigned is 57 1 -273-8300. 

Information regarding the status of an application may be obtained from the Patent Application 
Information.Retrieval (PAIR) system. Status information for published applications may be obtained 
from either Private PAIR or Public PAIR. Status information for unpublished applications is available 
through Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer 
Service Representative or access to the automated information system, call 800-786-9199 (IN USA OR 
CANADA) or 571-272-1000. 
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June 10, 2007 




